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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,
Plaintiff-Respondent,
v.
TRAVIS SHANE MAI,
Defendant-Appellant.

)
)
)
)
)
)
)
)
)
)

NO. 45319
Cassia County Case No.
CR-2011-8714

RESPONDENT'S BRIEF

Issue
Has Mai failed to establish that the district court abused its discretion by revoking his
probation and executing his underlying unified sentence of seven years, with two years fixed,
imposed following his guilty plea to felony DUI?

Mai Has Failed To Establish That The District Court Abused Its Sentencing Discretion
In 2012, Mai pled guilty to felony DUI and the district court withheld judgment and
placed Mai on supervised probation for four years with the condition that he successfully
complete Drug Court. (44217 R., pp.88-95.) In October 2015, Mai’s probation officer filed a
report of violation alleging that Mai had violated the conditions of his probation by failing to
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report for supervision on four separate occasions, failing to make any payments toward his costs
of supervision, testing positive for methamphetamines and amphetamines, testing positive for
alcohol on two separate occasions, and missing “well over half” of his scheduled urinalysis tests
over a six-month period. (44217 R., pp.106-08.) Mai admitted the allegations and the district
court revoked the withheld judgment, imposed a unified sentence of seven years, with two years
fixed, and reinstated Mai on supervised probation for three years. (44217 R., pp.114-21.)
Approximately two months later, Mai’s probation officer filed a second report of
violation, alleging that Mai had violated the conditions of his probation by failing to report for
supervision on two separate occasions and arriving late to his scheduled “makeup meeting,”
failing to make payments toward his costs of supervision and court-ordered financial obligations,
testing positive for methamphetamine and amphetamines in December 2015, admitting to using
methamphetamine “between the dates of November 23, 2015, and December 30, 2015,” testing
positive for alcohol, and failing to appear for required urinalysis testing on at least four separate
occasions. (44217 R., pp.125-27.) Mai admitted the allegations, and the district court revoked
his probation, executed the underlying sentence, and retained jurisdiction. (44217 R., pp.138-39,
144-46.) Mai appealed and, on January 13, 2017, the Idaho Court of Appeals affirmed the
district court’s order revoking probation and executing Mai’s underlying sentence. (45319 R.,
pp.18-19.) Following the period of retained jurisdiction, the district court once more suspended
Mai’s sentence and placed him on supervised probation for four years, beginning January 10,
2017. (45319 R., pp.15-17.)
Just one month later, on February 9, 2017, Mai tested positive for methamphetamine and
amphetamine. (45319 R., p.24.) On February 14, 2017, he tested positive for marijuana. (45319
R., p.24.) Mai subsequently tested positive for methamphetamine and amphetamine on February
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22, 2017, and again on March 7, 2017. (45319 R., p.24.) On March 14, 2017, he failed to report
for drug testing. (45319 R., p.25.) Four days later, he provided a diluted urinalysis sample, but
nevertheless tested positive for methamphetamine and amphetamine. (45319 R., p.24.) Mai
subsequently failed to report for drug testing on March 22, 2017; March 30, 2017; and April 6,
2017. (45319 R., p.25.) On both April 27, 2017, and May 1, 2017, Mai again provided diluted
urinalysis samples and also tested positive for methamphetamine and amphetamine. (45319 R.,
p.24.) On May 7, 2017, Mai’s probation officer filed a third report of violation, alleging the
above violations and noting that Mai failed “to use his tools and to attend support groups and
find a sponsor” as instructed. (45319 R., p.25.) Mai admitted the allegations and the district
court revoked his probation and executed the underlying sentence. (45319 R., pp.50-54.) Mai
filed a notice of appeal timely from the district court’s order revoking probation and executing
his underlying sentence. (45319 R., pp.55-57.)
Mai asserts that the district court abused its discretion by revoking his probation because,
he claims, it “did not act consistently with the legal standard applicable to the specific choices
available to it when it focused almost exclusively on [his] underlying offense at his disposition
hearing.” (Appellant’s brief, pp.3-6.) Mai has failed to establish an abuse of discretion.
“Probation is a matter left to the sound discretion of the court.” I.C. § 19-2601(4). The
decision whether to revoke a defendant's probation for a violation is within the discretion of the
district court. State v. Garner, 161 Idaho 708, 710, 390 P.3d 434, 436 (2017) (quoting State v.
Knutsen, 138 Idaho 918, 923, 71 P.3d 1065, 1070 (Ct. App. 2003)). In determining whether to
revoke probation, a court must examine whether the probation is achieving the goal of
rehabilitation and is consistent with the protection of society. State v. Cornelison, 154 Idaho
793, 797, 302 P.3d 1066, 1070 (Ct. App. 2013) (citations omitted). A decision to revoke
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probation will be disturbed on appeal only upon a showing that the trial court abused its
discretion. Id. at 798, 302 P.3d at 1071 (citing State v. Beckett, 122 Idaho 324, 326, 834 P.2d
326, 328 (Ct. App. 1992)).
On appeal, Mai contends that, “in explaining its decision to revoke Mr. Mai’s probation,
the district court’s statements indicate it was considering primarily his 2011 offense of driving
under the influence.” (Appellant’s brief, pp.3-4.) To the contrary, although the district court did
appropriately consider the underlying DUI offense when making its decision to revoke Mai’s
probation, see State v. Hanington, 148 Idaho 26, 28, 218 P.3d 5, 8 (Ct. App. 2009) (“When we
review a sentence that is ordered into execution following a period of probation, we will examine
the entire record encompassing events before and after the original judgment. We base our
review upon the facts existing when the sentence was imposed as well as events occurring
between the original sentencing and the revocation of probation.”) (emphasis added), it also set
forth in detail its consideration of Mai’s conduct while on probation, specifically addressing
Mai’s failure to rehabilitate and the continued risk he presents to the community (7/11/17 Tr.,
p.20, L.19 – p.26, L.6; p.27, L.18 – p.28, L.18).

The court discussed Mai’s unremitting

substance abuse, failure to take responsibility for his own rehabilitation, and longstanding pattern
of failing to show up for drug testing while on probation, noting that Mai had failed to
demonstrate rehabilitative progress despite having been afforded the opportunities of Drug
Court, the retained jurisdiction program, and multiple stints on probation in this case. (7/11/17
Tr., p.21, Ls.3-13; p.23, Ls.16-21; p.24, Ls.23-25.) The district court reasonably concluded that
Mai was no longer a suitable candidate for probation and that Mai was in need of a period of
“forced sobriety” and correctional treatment that would be most effectively provided by his
commitment to the penitentiary. (7/11/17 Tr., p.28, Ls.12-17.) The state submits that Mai has
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failed to establish an abuse of discretion, for reasons more fully set forth in the attached excerpt
of the July 11, 2017 disposition hearing transcript, which the state adopts as its argument on
appeal. (7/11/17 Tr., p.20, L.9 – p.26, L.6; p.27, L.18 – p.29, L.14) (Appendix A).)

Conclusion
The state respectfully requests this Court to affirm the district court’s order revoking
Mai’s probation and executing his underlying sentence.

DATED this 15th day of March, 2018.

__/s/_Lori A. Fleming____________
LORI A. FLEMING
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 15th day of March, 2018, served a true and correct
copy of the attached RESPONDENT’S BRIEF by emailing an electronic copy to:
ANDREA W. REYNOLDS
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_Lori A. Fleming____________
LORI A. FLEMING
Deputy Attorney General
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APPENDIX A
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probation -· Hyomi's been realty good with me •• and I

2

think I can succeed. I am not going to give up. That's

3

not what I want.

1
2
3

4

I don't want to •• incarceration Is the easy way

5

out, in my opinion. And I have a family who needs me, I

although In your case you were stopped for your driving ••
most people are not stopped for their driving. Most people

seems to be th,e favorite for pulling people over. So It's

6

have obligations that I want to be able to tend to. I j ust

7

don't •• I don' t think giving up on myself is the right

7

8

answer.

9
...,_ 10
11
12
13
14
"""M 15
16

17
18
19
11-.. 20
21
22
23
24
.,.,.... 25

THE COURT: Thank you for your comments.
On the admissions that you violated your
probation, I do find that you violated your probation and
that the violations are knowing and voluntary. And I want
to spend some time explaining why I'm going to do what I'm
doing.
Before I pronounce what I'm going to do, I have
considered all of the sentencing and disposition criteria.

8
9
.. ~.... 10
11
12
13
14
......... 15
16
17

I've considered the nature of the offense and the character
of the offender.
But my primary concern has got to be protection
of the community. And while I appreciate that the
probation officer seems to feel that, Well, he's not
admitting burglaries or grand thefts,

l

don't think she

understands the damage that a DUI does. More people are
killed by DUls than any other crime.
Now I'm going spend a few minutes explaining

And the fact of the matter is that because it's
legal and because it's easy to get stopped for DUI ••

4

5
6

l1;):2AM

alcohol is lega l.

18
19
11:»AM 20
21
22
23
24
,,..,.... 26

are stopped because they have a broken taillight . That

not because of the way they drive. People always have that
misunderstanding .
Because It's so easy to get your first DUI the
legislature made the first one

l\;. . .M

"""" 10
11
12
13
14
11:11.W 15
16
17

18
19
....... 20
21
22
23
24
....!As~ 25

make the second one a misdemeanor. The third one became a

seeing family after family devastated by people who
continue to drink and drive. I t's not the drinking, it's
the driving. Whole families have been wiped out by people
who made that choice, and especially If you combine It with
other substances. Methamphetamine, marijuana, these are
terrible substances for driving. Whole families are wiped
out.
In Ada County we had a young woman who had just
graduated from high school, she was standing next to her
car along the sidewalk, middle of the day. A woman who
decided to drink and to drive, hit her. Now this was a

22

1
2
3
4

this, because I think you need to know ~nd I think it's
time for you to realize, that it's not up to everybody else
to help you. You're almost 40 years old. It is time for
you to accept responsibility and actually make the changes
that are necessary. You've been given all the tools, but

11:.s&AM

you're still •• and I listen, I always listen to what
somebody's saying - - you're still expecting everybody else
to come forward and help you.
It Is time for you to help yourself. You said
don't give up on you. You'r,e the one who has not made the
effort, because your probation officer's made the effort,
drug court's made the effort, the rider's made the effort,
all these other groups have made the effort.
And 1'11 go back and point out that when you
first got with this DUI you tested .228 .171 .240, okay?

MR. MAI : I think there was one more In there,
like, five··
THE COURT: Y,eah. It's pretty bad. This is not
good. This shows somebody with a fairly high tolerance for
alcohol. You have moved on now from alcohol and you do
alcohol and methamphetamine. This Is a terrible
combination. Now here In Idaho the fact of the matter is
that the easiest thing •• and that' s why the legislature
has done things the way they did •• the easiest thing is
for somebody to be picked up for a DUI. Why? Because

young girl who had been accepted into college. The result
of what happened is, she survived. She will never dance,
she will never marry, she will never have children, she
will never go to college. In fact she will never be able

5

to take care of herself because someone chose to drink and

6
7
8

drive. Her mother will take care of her until her mother

9

nobody in my family, knock on wood, has been hurt by a

10
11
12
13
14
...,....,. 15
16
11:J,u.u

dies.
So I'm here to tell you •• and for the record

drink driver·· that rumor goes around for some reason.
I'm here to tell you that this is not a benign crime. This
is a real crime. When I was at law school we didn't think
It was a crime. People drank and drive all the time. I
mean, it wasn't a big deal. And finally people realized it
is a big deal.
Now you've been given chance after chance with

17

probation. You've multiple probation violations, multiple,

18
19
......... 20
21
22
23
24

and you continue to not show up. A lot of times you Ju$!

'""'" 25

flat out don' t show up. I went back and looked through all
of these probation violations and there's

a pattern.

They

haven't gotten better. You don't show up for testing .
So I appreciate your attorney's idea and your
probation officer's idea of let's let you out and we'll
have you test three ti!Tl!!s a week. You haven't tested in
the past, what's going to be different? You keep saying,

23
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Likewise,

felony because the legislature finally got to the point of

20

1
2
3
4
5
6
7
8
9

a misdemeanor.

because som,e people don't learn from the first time, they
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1
2
3
4
5
6

Other people need to help me. And I'm here to tell you,
no, you need to. I did drug court for eight years, and let
me tell you something, the people who failed were the
people who didn't put as much effort into it as everybody
else put Into It. The staff, the court, everybody else was
putting in more effort than they were.

7

8
9
11....... 10
11
12
13
14
tt.3MM 15
16
17

18
19
'"""" 20
21
22
23
24
11::17AM 25

And it appears to me, Mr. Mal, that you're
expecting everybody else to do it for you. And I know
you're shaking your head no, but the truth is that's what's
happened. The one thing you can always do, Mr. Mai, is
show up. That's not part of addiction. And relapse is not
part of addiction. I t happens, but It's not a required
part of addiction.
You say that your family d epends on you. Well,
you're th& one who has let them down, not anybody else.
Not your probat ion officer, not your lawyer. You. You are

1
2
3
4
1t:39Mt
5
6
7
8
9
11- 10
11
12
13
14
'"""" 15
16

r esponsible for what you·re doing.
And, yes, I would love it if we had a community
work center here. That's not an option . A retained
Jurisdiction is not an option. You did well on the
retained jurisdiction, which tells me that you'd probably
do well again, but you won't have learned anything. You
keep saying you've learned something . Well, you didn't
learn anything because Immediately upon release you went
back to using.

consequence, no one else.
So maybe going to prison at this point is a way
for you to make the connection that, I'm going to lose my
freedom if I do not comply. Do you understand? And start
using the tools that you have been given , because you've
been given a bunch of tools.
MR. MAI: Yes, ma'am.
THE COURT: Okay. So when I look at this ·· and
you've already h ad a Rule 35, so that's no longer
::.

available.
MR. MAI: I th ink that was denied.
THE COURT: Doesn't make any difference. I f
you've exercised it, you don't get to exercise It a second
time, okay?
MR. MAI: Can I read? I have trouble putting my
t houghts into words and I wrote some stuff down and can ••

17

THE COURT: Sure. Go ahead.

16
19

Before I got Incarcerated this time I was working

""'"'"' 20
21
22
23
24
,1:..... 25

MR. MAI: ·· read that to you?

at getting enrolled into treatmen t of my own that l was
going to pay for. I was trying to pull myself out of this
and ta ke r esponsiblllty

like you said, from these tools. I don't take this lightly

26

me with my attention deficit disorder and putting my

out. In my whole life I've never figured out how to go and

1
2
3

buy a drug. I've never used drugs. It would be really

4

how to say it •• my thoughts get jumbled up a nd I have

1
2
3

chasing you down giving you drug s. You have to seek them

4

5

h ard for me to find them, okay? Nobody's knocking on my

6

door saying, Hey, would you like to use drugs. That's not

7

the way it works, and you know it and I know It. And

8
9
11~1L'J.1 10
11
12
13
14
11:.w.M 15
16

they·re not giving it to you for free. You're having to

11:>DAIA

11.3....

I knew I needed

by any means.

24

11.37AM

tor my actions.

help and I was fighting for that. I have learned from,

Now those are choices, Mr. Mai. People aren·t

11!'1.AM

pay for It. So those are choices that you are making, and
until you make that connection it's not going to work.

ll;OAM

So I think you've left t he court with not many
options, because the court has tried. You got at least
th ree or four PVs that I can count. And orig inally the
judge gave you a gift. They gave you a withheld Judgment,
you blew that off.

!>CAIi

So in my opinion, Mr. Mal, you don' t have many

thoughts into words or into a logical •• I don't know even

5

trouble making sense of things sometimes. And if I had

6
7

someone to help me with that I thin k I could do way better.

8
9
10
11
12
13
14
15
16

I know I can.
Part of my successful plan upon leaving the rider
program was if I stumbled I would use these tools and stay
positive. And that's the reason why I was seeking out help
through • • I had talked to Prefer red Is where I was going
to go here in town and start counseling there.
I know it is my responsibility. It's nobody else
but my own. I accept that r esponslblllty. Thank you .
THE COURT: I appreciate your comments, but it
does not change any of my comments.

17

17

options left. It' s not r eally for punishment, but it's for

18
19
20
21
22
23
24

you to make the connection that you have control over where

The choices you're mi king are bad choices. You are in

25

control of the consequence. You are the one causing the

you're going to be in life, but that control isn't this
id ea that, I can do anything I want and I can avoid the
consequence. For you to understa nd that when you make a
choice there Is a consequence. Some choices are good
choices and hopefully then th e consequence will

I think that if I had the right counselor to help

be good.

18
19
....,..,.• 20
21
22
23
24

MR. MAJ: Yes, ma·am.
THE COURT: And the reason It's important is that
the minute you got on probation you went back to the same
old ways . It not up to finding the right counselor, it"s
up to you using the tools, because you can't have a
counselor around and protect you your whole life. That"s
not going to work. But you·ve been given tools and it's
your job to implement those tools. Nobody else's,

'"'""" 25

9 of 1O sheets

MR. MAI: Yes, m a'am.
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1
2
3

being released you were either missing your UAs, which was

4

you were having dilutes, which is an attempt to cover up

5
6

the use, or you were using •• you tested positive many

1
2
3
4

THE COURT: And almost from the very beginning of

a pattern that you've had throughout this supervision, or

sealed. Anything else on this case?
MR. ZOLLINGER: No, Your Honor.
MR. LARSEN: Nothing from the state, Your Honor,
thank you .

5

THE COURT: Good luck, Mr. Mal.

times even while having a dilute •• you still tested

6

MR. MAI: Thank you.

7

positive for drugs, either marijuana or methamphetamine.

8

So the bottom line is the rider obviously did not have the

7
8

11;•GAM

9 Impact that It should have, and you didn't incorporate
1t,._ 10 those things Into it.
11
MR. MAI : Yes, ma'am.
12
THE COURT: So I think that it's time that you
13 understand that it is up to you and that you have some
14 forced sobriety by having your sentence imposed at this
1:;,3,u.1 15
point . Hopefully you can put in for programming and maybe
16 they have some program out there that you can take
17

18
19
11 ....... 20
21
22
23
24
,.,...., 25

advantage of. But I want you to remember that it is up to
you to make those changes and have a good plan.
Now I have not set out all the factors that I've
considered, but I am going revoke the probation that was
granted you I believe on January 10th, 201 7, and reimpose
the original sentence, which is a two-year fixed sentence
under the unified senten<:ing law of the state of Idaho, for
an aggregate of seven years, with two fixed, followed by
five indeterminate, and I'll give you credit for -- and

9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
30
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1

I've been told it's 162 days, but, counsel, if you learn

2

that it's more --

3
4

low.

5
8
7
8
9

.,,...., 10
11
12
13
14
11a<wo 15
16
17

MR. ZOLLJNGER: I'll double-check. That seems

THE COURT: It seems very low to me, because at
STAT£ Q t,' tOAHO

one point he had credit for 117. So I think that's low.
But if you detennine what it is, just give it to the clerk
and there can be

a corrected •• not amended,

but corrected

order, okay? Because the only thing you're changing is t he

I, HAURELH »s:W?ON, Ort1,!l,d cou:;t Reporter and

credit. But I suspect that that's not correct, okay?

No t uy k 11>Uc, in •nd f rJr t he r iltl'I Judl.cU.l r.htr.lc:~ oc

I'm going to remand you to the custody of the

10

Hlr:!d.:,ka County, I4a...,o, oo M t eby c•rtll;, that Lh• •bove

sheriff of this county to be delivered to the proper

II

ar.1 foreootn9 t ~r 1tu1n p;M;e s conuln • trL.~ aind CtOrn.ct

agency, state board of corrections, In execution of this

12

tr~nsC'r 1pt ton

"

set. f o rth J n t he C-'Pt1t-n ht ~·to0r, da rflo(tuc 1Jt-=i by MCt"ln3 .,,

sentence.

If

In addition I'm not imposing new court costs,

01

my .1:h.onhttin.:i not<::i twk(ln \ 1p:in tl'I• occo.u oo

eeep::itcu· - ~id~ t u nscctptlcn by

aie

or unde: n,y 4 .11-.ct.Jon.

IS

fines, fees or restitution or public defender

16

r eimbursement. I don' t think that's the purpose of this

18 j udgment.
19
You have the right to appeal and if you can't
""""'' 20 afford an attorney you can request to have one appointed at
21 public expense. Any appeal does have to be filed within
22 42 days of the date j udgment is made and filed.
23
Any presentence materials or rider materials do
24 need to be returned to the court for·· I'm sorry, Just one
" '""' 25

REPORTER'S CEkT!tr( ATt

20P .
I!
It

20
21

.,

MAUR££N NCWTON, CSll f

c:c,un

J: l

,_.portN· •Ml Hot,uy PubUc-

For th-1: t.tflte ot Id• ho
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second -· okay -- do need to be returned to the court to be
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